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I. INTRODUCTION
Twenty-five years ago, the Governor's Commission to Review California Water
Rights Law ("Commission") 1 made numerous recommendations to improve water
rights law in California, and many of those recommendations emphasized the need to
* J.D., University of the Pacific, McGeorge School of Law, 2004; B.A., Political Science, Linguistics,
University of California, San Diego, 2000.
1. The Governor's Commission to Review California Water Rights Law was created by Executive Order
on May 11, 1977. Cal. Exec. Order No. B-26-77 (May 11, 1977).
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reconsider California's system of groundwater management and groundwater rights.2
According to the California Water Code, groundwater is "all water beneath the
surface of the earth within the zone below the water table in which the soil is
completely saturated with water, but does not include water which flows in known
and definite channels." 3 Groundwater is important to California for numerous
reasons; not only does it supply much of California's demand for water in normal
years,4 but it is also "an emergency source of supply in dry years." 5 Furthermore,
groundwater basins "also have important water quality treatment and water
distribution attributes." 6
I.BACKGROUND

When the Commission issued its Final Report, there were critical groundwater
problems, and many overdrafted areas lacked adequate groundwater management.7
Adequate protection of groundwater resources was needed.8
Groundwater rights law at the time of the Final Report included various types of
rights; 9 overlying landowners had correlative rights to groundwater,10 appropriators
had rights to the water, l ' and prescriptive rights to the groundwater could trump
either of those rights. 12 This complex system led to great uncertainty as to
groundwater rights.13 According to the Commission, "California's groundwater is
usually available to any pumper, public or private, who wants to extract it, regardless
of the impact of the extraction on neighboring groundwater pumpers or on the
general community." 14 Because groundwater was a common pool resource, the
2. See generally GOVERNOR'S COMMISSION TO REVIEW CALIFORNIA WATER RIGHTS LAW, FINAL
REPORT (Dec. 1978) [hereinafter FINAL REPORT].
3.

CAL. WATER CODE § 10752(a) (West Supp. 2005).

4. FINAL REPORT, supra note 2, at 136,
5. Id. at 138.
6. Id.
7. Id. at 135.
8. Id. at 136.
9. Id. at 1, 142-43.
10. Id. at 142. Overlying landowners have the right to pump groundwater from beneath their land for use
on their land. Id. In Katz v. Walkinshaw, 74 P. 766 (Cal. 1903), the California Supreme Court established the
"correlative rights" doctrine. FINAL REPORT, supra note 2, at 8. According to the doctrine, landowners who
used the water from a groundwater basin beneath their land had the paramount right to use the groundwater. Id.
The landowners were to share the water on a correlative basis and any water surplus to the needs of those
landowners could be appropriated by other users. Id.
11. Appropriators have the right to take water surplus to the needs of overlying landowners. Katz, 74 P. at 772.
12. When a basin becomes overdrafted, the prior holders of the right to the water are notified, and others
can be given a prescriptive right to use the water for a specified period. ARTHUR L. LITTLEWORTH & ERIC L.
GARNER, CALIFORNIA WATER 53 (1995); City of Pasadena v. City of Alhambra, 207 P.2d 17, 28 (Cal. 1949);
see also Gregory S. Weber, Forging a More Coherent Groundwater Policy in California: State and Federal
ConstitutionalLaw Challenges to Local GroundwaterExport Restrictions, 34 SANTA CLARA L. REv. 373, 37576(1994).
13. FINAL REPORT, supra note 2, at 143.
14. Id. at 136.
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Commission noted that groundwater has been subject to "the tragedy of the
commons" in which groundwater pumpers extract as much groundwater as possible,
which could lead to irreparable harm. 5
In addition to the complex system of groundwater rights, there was an ad hoc
groundwater management system in place in California.' 6 There were also
various ways that groundwater was managed at the time the Final Report was
drafted. While there was no state agency charged with the regulation of groundwater, 17
local agencies and water districts both played a management role, 18 and, through
adjudication, watermasters also had groundwater management authority. 19
III. GROUNDWATER RECOMMENDATIONS AND PROPOSED LEGISLATION
The Commission made numerous recommendations in order to improve
groundwater management in California. The general theme throughout the
recommendations was that local control, if properly undertaken, would be the
best method of management. Not only did the Commission make general
recommendations, but it also proposed specific legislation. The Commission
recommended that the California Legislature establish a strong state policy of
groundwater resources protection, allow for flexibility in groundwater
management, exclude well-managed areas and areas without critical problems
from any new regulation, allow local control of groundwater transfers, and allow
for an adjudication-watermaster option. The proposed legislation sought to
implement many of these recommendations.
A. General Recommendations
1. Strong State Policy of GroundwaterResources Protection
The Commission believed that California should establish a strong statutory
policy of protecting its groundwater resources. 20 Therefore, the Commission
recommended that the California Legislature enact legislation to deal with
groundwater management, adjudication of groundwater rights, and conjunctive
use of surface water and groundwater resources. 21

15.

Id. at 144.

16.

Id. at 145.

17.
18.
19.
20.
21.

Id.
Id. at
Id. at
Id. at
Id. at

145-46.
147.
165.
165-66.
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2. Need for Flexibility
The Commission recognized that, at the time, there were various levels and
types of groundwater management programs already in existence in California,
and individual groundwater basins varied in their conditions and needs.2 2 For that
reason, the Commission recommended that any legislation to be enacted
should
23
allow flexibility whenever possible and allow local programs to exist.
3. Impact on Well-Managed Areas and Areas Without Critical Problems
Since there were many areas that were already well-managed and because
some areas did not have critical problems, the Commission recommended that
any new regulations exclude those areas.2 4 The Commission felt that there was no
need to interfere with those areas that were not in need of regulation. Any new
legislation should not require management action "in areas without critical longterm overdraft, subsidence, or water quality problems. 25
According to the Commission, such areas that are already well-managed
should be deemed "inactive" and should not be required to have a designated
groundwater management program. 266 Those areas should be able to choose to
have their inactive classification revoked, but should not be required to create a
management program.27
4. Local Control of GroundwaterTransfers
Because the Commission believed strongly in the utility and efficiency of
local management of groundwater, it recommended that local authorities control
28
groundwater export rather than appropriators. The new legislation proposed by
the Commission would provide local groundwater management authorities with
29
numerous powers, including the power to control the export of groundwater.
5. Adjudication Changes
The Commission recommended that local areas be able to choose the
adjudication-watermaster management option. 30 Therefore, the Commission

22.
23.
24.
25.
26.
27.
28.
29.
30.

Id. at 166.
Id.
Id. at 167.
Id.
Id.
Id.
Id.
Id.
Id. at 168.
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believed that adjudication should be "procedurally facilitated and the basis for
allocating rights should be conclusively defined.",3' The courts should be the
forum "for testing state actions regarding local management programs and
performance. 3 2
B. ProposedLegislation
In addition to making general recommendations, the Commission also
proposed specific legislation. 33 The legislation was proposed as sections 15000
through 16989 of the California Water Code. 34 The Commission summarized its
proposed legislation as follows:
1. GroundwaterResources Management Requirements
Groundwater management areas will be designated primarily on the basis
of the Department of Water Resources' work pursuant to Water Code
Section 12924....

Local entities in each area without an existing,

effective management operation will have the opportunity to cooperate to
identify a groundwater management authority for the area, which may
take any one of several forms. Alternative processes for designating a
groundwater management authority for an area are provided for. The
local groundwater management authority will have all necessary
management powers, as included in the Groundwater Management
District Act. The local authority will develop a management program for
the area and perform groundwater management functions in accordance
with its program. The State Water Resources Control Board will have the
opportunity to evaluate and comment upon groundwater management
programs, and has the authority to ask the Attorney General to seek
judicial relief if management is not adequate.35
2.

GroundwaterManagementDistrictAct

A designated groundwater management area will have the option to form
a groundwater management district to act as the local groundwater
management authority for the area. The powers listed in the act would
also be automatically attributed to every local authority designated
pursuant to Part I of the legislation.36

31.

Id.

32.

Id.

33.

See id. at 170-250 (listing proposed legislation).

34.

See id.

35.
36.

Id. at 168.
Id. at 169.
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3. Conjunctive Use of Groundwaterand Surface Water
The doctrines established in case law are codified, and local groundwater
management authorities have the authority to control the use of
groundwater basin storage space. 37
4. GroundwaterRights Adjudication
The doctrine of mutual prescription is not revitalized. Instead, the basis
of future groundwater adjudications is fair and equitable apportionment
of rights to extract groundwater, with considerable discretion to be left in
the court to avoid races-to-the-pumphouse and other problems. The rules
of civil procedure, as they apply in groundwater adjudications, are
improved to reduce the length and cost of adjudications.38
IV. IMPLEMENTATION

None of the statutory sections were enacted exactly as proposed by the
Commission. However, since the time of the Final Report, some legislation has
been enacted, cases decided, and ballot propositions adopted that have affected
groundwater management and groundwater rights in California. Those changes
are summarized below and categorized according to the five categories of
recommendations made by the Commission. Even with the changes that have
been made, however, the status of California water rights law is still uncertain.
Currently, groundwater is managed in California by local agencies under
authority granted in the Water Code or other state statutes, local government
groundwater ordinances or joint powers agreements, and by court adjudications.
A. Strong State Policy of GroundwaterResources Protection
The California Legislature has never adopted a comprehensive regulatory
scheme for groundwater similar to that which is applicable to the use of surface
water, subsurface flow, or groundwater flowing in known and definite channels.39
However, some legislation has been enacted to deal with groundwater
management.40 Legislation has also been enacted to encourage the conjunctive
use of surface water and groundwater resources,4 1 and the Legislature has
37. Id.
38. Id.
39. CAL. WATERCODE §§ 1200, 1201,2500 (West 1971).
40. See infra part IV.D (discussing California A.B. 3030 which was enacted in 1992 and codified at
CAL. WATER CODE §§ 10750-10755.4 (West Supp. 2005)).
41. See CAL. WATER CODE § 1011.5 (West Supp. 2005) (declaring that "it is the policy of this state to
encourage conjunctive use of surface water and groundwater supplies and to make surface water available for
other beneficial uses").
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declared that "the conjunctive management of surface water
' 42 and groundwater is
an effective way to improve the reliability of water supply.
B. Needfor Flexibility
Flexibility has been maintained as per the Commission's recommendations.
C. Impact on Well-Managed Areas andAreas Without CriticalProblems
No new regulations have been enacted affecting the "inactive" areas of
concern in the Commission's Final Report.
D. Local Control of GroundwaterTransfers
Various legislation has been enacted facilitating local control and management
of groundwater resources. The most widespread, Assembly Bill 3030, was enacted in
1992.43 A.B. 3030 gave broad general authority to local agencies to adopt
groundwater management plans and to impose assessments to cover the cost of
implementing the plan. 44 Under this legislation, several local agencies have
successfully adopted such management plans.
Local agencies have also controlled groundwater management by adopting
groundwater ordinances.4 5 In 1994, the California Court of Appeal for the Third
District affirmed the rights of cities and counties to adopt local ordinances controlling
groundwater extractions.46 According to a report by the Department of Water
Resources, however, such ordinances "have successfully restricted' 47 exports from
basins, but have not necessarily improved groundwater management.
The Commission's recommendation for conjunctive use of groundwater and
surface water led to the enactment of California Water Code section 1011.5, which
authorizes such conjunctive use; 4 8 sections 1005.1, 1005.2, and 1005.4, which
protect groundwater rights while providing an opportunity for replenishment;4 9 and
Proposition 13, which authorized $230 million in loans and grants for local
groundwater programs and projects.5 0

42. Id. § 79170 (West 2004).
43. Id. §§ 10750-10755.4; see also S.B. 1938, 1991-92 Leg. (Cal. 1992) (enacting CAL. WATER CODE
§ 10753.7, and modifying A.B. 3030 to require that groundwater management plans include specific
components for agencies to be eligible for some public funds for groundwater projects).
44. CAL. WATER CODE §§ 10750-10755.4. For more information about A.B. 3030, see DEP'T OF WATER
RES., BULLETIN 118: CALIFORNIA'S GROUNDWATER UPDATE 2003 (2003) [hereinafter DWR BULLETIN 118].
45. DWR BULLETIN 118, supra note 44, at 44.
46. Id.; Baldwin v. County of Tehama, 36 Cal. Rptr. 2d 886 (Ct. App. 1994).
47. DWR BULLETIN 118, supra note 44, at 44,48.
48. CAL. WATER CODE § 1011.5 (West Supp. 2005).
49. Id. §§ 1005.1, 1005.2, 1005.4 (West Supp. 2005).
50. Id. § 79000 (West 2004).
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E. Adjudication Changes
The Commission's proposed legislation creating adjudication of water rights
was not implemented. In fact, the Commission's recommendation for "equitable
apportionment" of groundwater rights was specifically rejected by the California
5
Supreme Court in City of Barstow v. Mojave Water Agency in 2000. ,
Furthermore, the proposed changes to the rules of civil procedure that would
facilitate groundwater adjudications have not been implemented.

51.

5 P.3d 853, 869-70 (Cal. 2000).

